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1 Overview of UK Copyright Law 

1.1 Sources of copyright law 

The most important source for copyright law is the Copyright and Patents Act (CDPA) originating 

from 1988.1 Several amendments have been conducted since then, the most important in the 

present context being the Copyright (Visually Impaired Persons) Act 2002 which provides several 

copyright exemptions for the benefit of blind and visually impaired people.2 Although copyright is 

grouped together with patents and trademark (all together named Intellectual Property – IP), there 

are fundamental differences between copyright on the one hand, and patents and trademarks on the 

other. In practice, one of the most important distinctions lies in the necessity of formal requirements 

for the existence of the respective rights: copyright is not bound to any registration requirements for 

it to gain copyright protection whereas patents/trademarks have to be registered in order to be 

protected.3 

Statutory instruments made under the CDPA contain rules and regulations which amend the CDPA or 

which give effect to various EU Directives. As all EU member states the UK is bound to the European 

Directives and has to change its law according to the Directives.4 In doing so, several aspects of UK 

copyright law have been subjects to European legal harmonization. However, there remain still 

copyright issues that are not harmonized and are specific to UK copyright law (e.g. concerning 

originality of artistic works, copyright created by non-humans5, certain copyright exemptions and 

limitations). 

Furthermore, there exists copyright-related common law. Cases that were heard before the 

implementation of the CDPA remain of relevance.6 

 

                                                           

1 Flint/Fitzpatrick/Thorne, Users`s Guide to Copyright6 (2005) 7. 

2 Flint et al, Guide to Copyright 149 f. 

3 Flint et al, Guide to Copyright 4. 

4 Flint et al, Guide to Copyright 7. 

5 Guadamuz, The monkey selfie: copyright lessons for originality in photographs and internet jurisdiction, Internet Policy 
Review 2016, Vol 5/1, 1. DOI: 10.14763/2016.1.398. 

6 Flint et al, Guide to Copyright 8. 
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1.2 Copyright works 

Copyright exists according to CDPA s 1(1) on works within the following categories: 

(a) original literary, dramatic, musical or artistic works, 

(b) sound recordings, films, broadcasts or cable programs, and 

(c) typographical arrangements of publishes editions. 

A literary work means any work, other than a dramatic or musical work, which is written, spoken or 

sung and includes: 

(a) a table or compilation, 

(b) a computer program, 

(c) preparatory design material for a computer program, and 

(d) database.7 

An artistic work means 

(a) a graphic work, photograph, sculpture or collage, irrespective of artistic quality, 

(b) a work of architecture being a building or a model for a building, or 

(c) a work of artistic craftsmanship.8 

1.2.1 Originality  

Not every literary work is copyright protected, but only those which bear a certain degree of 

originality.9 There is a long tradition in case law trying to determine precisely the threshold of 

originality. For a long time, originality has been a matter of “considerable intellectual skills and brain 

labour” invested in the creation of a work (so-called skill and labour test).10 According to this concept 

the amount of work invested into the creation of a work acted as a crucial factor in determining 

whether it was subject to copyright or not.11 It was essential, however, that the work was not simply 

a copy of another work. Beyond that, there were no further requirements concerning originality to 

                                                           

7 CDPA s 3(1). 

8 CDPA s 4(1). 

9 CDPA s 3(1); Flint et al, Guide to Copyright 18. 

10 Walter v Lane [1900] AC 539; affirmed eg in cases such as Express Newspapers v News (UK) [1990] 1 WLR 1320 and 
Sawkins v Hyperion [2005] EWCA Civ 565. 

11 Guadamuz, Internet Policy Review 2016 5/1, 6. 
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be fulfilled.12 In contrast, the continental-European approach has always been stricter in the sense 

that originality means uniqueness of the work. It is not enough that the work is just not a copy of 

another work but it has to bear e certain degree of individuality and peculiarity.13  

However, the low level of originality required in UK and the continental-European concept of stricter 

requirements concerning originality are going to conflate. On the one hand, the reduced 

requirements of originality influenced the EU Software Directive which is valid throughout Europe 

and which introduced its own definition of originality for computer programs with a reduced 

threshold as compared to the traditional continental-European standard. According to Art 1(3) of the 

consolidated Software Directive “a computer program shall be protected if it is original in the sense 

that it is the author’s own intellectual creation. No other criteria shall be applied to determine its 

eligibility for protection.”14 The author`s own intellectual creation is furthermore a criterion 

originally used by the CJEU for computer programs which was applied as well for other types of work 

in recent case law. Thus, the long-standing British concept of originality in which the labour and skills 

invested in a work was considered sufficient for copyright to subsist, shifted towards a concept which 

regards originality as an intellectual creation. Work invested is not enough anymore for copyright 

protection, but to reach the level of originality “the author should express her creative ability in an 

original manner by making free and creative choices, and stamp her personal touch on the work. 

Where choices are dictated by technical considerations, rules or constraints which leave no room for 

creative freedom, then these criteria are not met”.15 

 

                                                           

12 Walter, Österreichisches Urheberrecht. Handbuch (2008) 62. 

13 Walter, Österreichisches Urheberrecht. Handbuch (2008) 63. 

14 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal protection of computer 
programs (Software Directive), OJ L 2009/111, 18. 

15 Li/Mellor/Griffin/Waelde/Hao/Everson, Intellectual property and 3D printing: a case study on 3D chocolate printing, 
Journal of Intellectual Property Law & Practice 2014, 322 (328). 

A work must be original for copyright to subsist. It is not enough (as in former times) that 

the work is just not a copy of another work to fulfill this requirement but the work has to be: 

 an intellectual creation of the author 

 that bears his or her personal touch.  
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1.2.2 Fixation 

For copyright to subsist in literary, dramatic or musical works, it must be recorded in writing or 

otherwise.16 Writing includes any form of notation or code, whether by hand or otherwise and 

regardless of the method by which, or medium in or on which, it is recorded.17 This means that any 

tangible form of recording is sufficient to meet the requirements.18 

In contrary, artistic works do not have to fulfil any requirement of fixation for copyright to subsist. 

Also ephemeral works are therefore protected by copyright.19 

1.3 Ownership 

According to the continental European approach copyright can only be owned by natural persons.20 

Legal bodies (for example universities, museums, companies) can acquire copyrights only 

degenerative as inheritor. Besides that legal bodies can acquire rights of use through contractual 

agreements, but they cannot originally acquire copyrights on works.21 This is also the basic principle 

of ownership applied to works created by employees. However, the employer can acquire some or all 

rights of use through contractual agreements. In the absence of agreements the employer acquires 

at least the respective rights of use that are necessary for the proper administration of his/her 

business. However, special rules apply to the creation of computer programs which were introduced 

throughout Europe with the European Software Directive. In Art 2(3) a statutory assumption towards 

the employer was defined. From this it follows that “where a computer program is created by an 

employee in the execution of his duties or following the instructions given by his employer, the 

employer exclusively shall be entitled to exercise all economic rights in the program so created, 

unless otherwise provided by contract”.22 

In contrary to the continental European approach, in UK it is in principle possible also for legal bodies 

to originally acquire copyright in works. Furthermore, in UK copyright law the author of a work is 

                                                           

16 CDPA s 3(2). 

17 CDPA s 178. 

18 Flint et al, Guide to Copyright 22. 

19 Flint et al, Guide to Copyright 24. 

20 See also part I of the study. 

21 See § 10 öUrhG, § 7 dUrhG; For Germany Wandtke (Ed), Urheberrecht5 (2016) 101; for Austria Walter, Österreichisches 
Urheberrecht. Handbuch (2008) 173 f. 

22 Software Directive 2009/24/EC. 
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basically deemed to be the first owner of any copyright in the work (Sec 11(1) CDPA). However, 

where a literary, dramatic, musical or artistic work is made by an employee in the course of his 

employment, his employer is the first owner of any copyright in the work. The copyright, however, 

can be subject to an agreement to the contrary (Sec 11(2) CDPA). 

 

The basic principle of authorship and ownership, according to which the creator of a work is also the 

first owner of the copyright, applies also when a work is commissioned. The copyright will then 

remain with the author, unless a specific contractual agreement transfers the copyright to the 

person/company who has commissioned the work. For example, when a university or museum 

commissions a work, the creator is also the copyright owner. If the aforementioned body wants to 

use the work in the future (without consent of the creator) a contractual agreement transferring the 

copyright is necessary. The rules which automatically transfer copyright from the creator to the 

employer within an employment relationship are not applicable to commissions/contracts of 

service.23 

1.3.1 Forms of transmission 

In the UK, copyright may be transferred as such whereas this is not possible in Continental European 

countries. In UK it is not only possible to grant licenses, through which only the authority is 

transferred to exercise certain rights that otherwise may only be exercised by the copyright owner, 

but also assignments, through which the assignee becomes the owner of the copyright as a property. 

An assignment is a form of selling the copyright (also partially) and provides the assignee with a 

                                                           

23 Flint et al, Guide to Copyright 22; JISC, 3D digitization 2014. 

 

Whereas in continental European countries the owner of the copyright is necessarily the 

creator (natural person) of the work, in UK also a legal body can originally acquire copyright. 

In the first case an employer may make use of a work created by an employee within his 

duties as employee through the contractual transfer of the rights of use. The copyright itself 

is not transferable. In contrast, in the UK employers can acquire copyrights in works created 

by their employees. In addition, in the UK only the rights of use may be transferred trough 

licenses which leave the copyright itself with the creator. 
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legally robust position, especially providing the opportunity to take action against third (infringing) 

parties.24 

On the other hand, there is of course the possibility of retaining the copyright and allowing only 

certain acts that are otherwise permitted through a license. There is a distinction between exclusive 

and non-exclusive licenses. As the word “exclusive” indicates, an exclusive license means the 

“exclusion of all other persons, including the person granting the license, to exercise a right which 

would otherwise be exercisable exclusively by the copyright owner.”25 An exclusive licensee has, 

furthermore, a stronger position in favour of the infringing party, as he “has, except against the 

copyright owner, the same rights and remedies in respect of matters occurring after the grant of the 

license as if the license had been an assignment.”26 If a non-exclusive licensee wants to enforce his 

rights, he is, however, dependent on the co-operation with the copyright-owner. 

The differences in the legal impacts are also reflected in the necessary formalities: Whereas an 

assignment and an exclusive license is not effective unless it is in writing signed by or on behalf of the 

assignor/ copyright owner authorizing the licensee, a non-exclusive license is also effective without 

any formalities.27 

1.4 Restricted acts 

Copyright law provides an economic basis especially for artists/writers/creative artists in enabling 

them to reap economic benefits from their work. Therefore, the exclusive right to do specific acts is 

assigned to the copyright-owner ipso jure. The copyright-owner may exclude every other person 

from undertaking these activities or, more interesting from an economic point of view, to grant 

licensees to third parties enabling them to legally perform certain act. As mentioned above, the 

copy-right owner may also sell the copyright as a whole (assignment). Licenses can be granted for 

remuneration or for free. 

                                                           

24 A comparison with selling and renting a house drawn by the Intellectual Property Office may illustrate the difference 
between an assignment and a license: “Just as with real property, you could choose to let your house to a lodger or tenant 
whilst retaining the freehold, or you could choose to sell your house outright and assign your proprietary rights to the 
purchaser - so too with copyright”, (19.4.2016). 

25 Sec. 92(1) CDPA. 

26 Sec 101(1) CDPA; Flint et al, Guide to Copyright 190 f. 

27 Flint et al, Guide to Copyright 190. 
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The exclusive activities which are restricted to copyright-owner are specified in Chapter II of the 

CDPA are comprised of the followings acts:28 

(a) to copy the work; 

(b) to issue copies of the work to the public; 

(c) to rent or lend the work to the public; 

(d) to perform, show or play the work in public; 

(e) to communicate the work to the public; 

(f) to make an adaptation of the work or do any of the above in relation to an adaptation.29  

As we will see later on, several restricted acts are affected when producing and displaying a 3D 

model as well as a virtual haptic model. E.g. the digitization of the artistic object affects the right to 

copy the work and the subsequent data modeling (design of the model) may be qualified as an 

adaptation. (The exhibition of an – adapted –artistic work itself is not a restricted act. However, it 

may constitute an infringement as the haptic model is an adaptation of the original artistic object 

and the copyright-owner did not permit to copy it).30 The communication of the haptic model to the 

public via the internet is again a restricted act which requires the permission of the copyright 

owner.31 Therefore, it is essential to be sure to dispose of the respective permissions/license of the 

copyright owner to perform these acts in advance; otherwise the production process may infringe 

the copyright leading to significant legal and financial consequences. 

2 3D Printing 

There are a lot of legal areas affecting the process of 3D printing such as product liability, health and 

safety law or environmental law.32 Copyright is also a main legal concern within this process which 

has to be considered when producing 3D prints. In this chapter we focus on the copyright 

implications of the 3D printing technique using the case study around the production of a 3D print of 

Gustav Klimt’s “The Kiss” within the AMBAVis project.33 In chapter 3 we will examine the copyright 

                                                           

28 Sec 2(1) CDPA. 

29 Sec 16(1) CDPA. 

30 Flint et al, Guide to Copyright 496. 

31 Sec 16(1) CDPA. 

32 Li et al in JIPLP 2014, 322. 

33 www.ambavis.eu (31.3.2016). 

http://www.ambavis.eu/
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implications of the integration of the same painting into a virtual haptics surrounding which was also 

conducted within the project using the Probos interface (see Picture 1) and which implied further 

legal questions. 

Picture 1: Gustav Klimt’s “The Kiss” and the Egyptian cat sarcophagus in the Probos interface. 

 

 
© Christopher Dean, 2016. 

Picture 2: 3D-haptic model of Gustav Klimt’s “The Kiss” 

 

© Andreas Reichinger, 2016. 

The main questions within this chapter arise around the copyright consequences of reproducing a 2D 

work into a 3D work34, the level of originality required for copyright to subsist and the questions of 

the ownership of the copyright as 3D prints evolve often as a form of co-creation of more than only 

                                                           

34 Li et al in JIPLP 2014, 323. 
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one creator. Furthermore the question will be raised how to deal with preexisting copyrights in the 

original works in order to avoid possible copyright infringements. 

2.1 Production steps 

The 3D model has to pass through several production steps which may be of relevance regarding 

copyright. Along the following usual process chain we will examine the copyright issues associated 

with these production steps.  

 Step 1: Digitization of the original work / file-sharing of a digitized work 

 Step 2: Computer based design of the 3D model 

 Step 3: 3D printing of product 

 

35.36 

2.1.1 Digitization of the original work (Step 1) 

2.1.1.1 Digitization of copyright protected artistic work 

Copyright infringement may happen already through the digitizing/scanning 

process of an artistic work itself as it is reserved to the copyright owner. 

Digitizing is simply a form of copying a work which is an act restricted to the 

copyright owner. Therefore, if the work in question is (still) protected by 

copyright the owner`s consent is necessary before the scanning process. 

Alternatively, it can be done on the basis of an eventually applicable exemption in the copyright law 

(CDPA). 37  

                                                           

35 CDPA s 17(3). 

36 CDPA 16(1); Li et al in JIPLP 2014, 328. 

 

Reproduction of 2D work in 3D work: The representation of a 2D artistic work in a 3D 

version is a reproduction of the work. The same is true for the other way round, 

representation of a 3D work in a 2D version.35 However, the reproduction lies in the 

exclusive rights of the copyright owner and implies, therefore, a copyright infringement if it 

is done without the consent of the copyright owner.36 
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2.1.1.2 Digitization of a work out of copyright 

The process is different if the work in question is out of copyright. In this case, the digitizing of the 

work does not infringe a copyright. The question occurs here whether the creator of the digitization 

of the work can claim a copyright on the digital image. A universally valid answer cannot be given as 

it depends on the circumstances of each single case. However, it is possible to claim copyright, if the 

creator of the digital image fulfills the requirements of originality according to copyright terms.38 This 

means that it must not be a simple copy of the work, and that the digital image has to be the 

creator`s intellectual creation bearing his or her personal touch. When it comes to the judgement of 

the question whether copyright subsists in a photograph or not, its composition plays an important 

role, “namely the angle of the shot, the field of view, and the assemblage of different elements at the 

right time and at the right space”.39 However, this is enough to prove the invested skill and labour as 

well as the intellectual creation requirement to be fulfilled.40 It is more likely, of course, for digital 

images of 3D objects to claim copyright as you have to make more decisions, e.g. concerning a 

particular view or positioning, than with 2D objects.41 In the case of photographs of 3D objects of 

antiques (such as jugs or sofas) for the Millers Antiques Encyclopaedia the judge considered in a trial 

that at least “some skill and effort in terms of positioning, angle, lighting, focus and so on” would 

have been required in order to take the photographs and therefore copyright subsisted.42 

However, the digitization of a work whose copyright has already expired or never existed does not 

create a new copyright if it does not fulfill the minimum requirements of originality as stated above. 

The mere digitization of a two dimensional painting is therefore hardly a copyright protected work as 

it lacks the author’s own intellectual creativity. This follows from the fact that there is usually 

“minimal scope for a creator to exercise free and creative choices if their aim is simply to make a 

faithful reproduction of an existing work”.43 The same is true for the scanning of an object which 

                                                                                                                                                                                     

37 JISC, 3D digitization and intellectual property rights. Looking at the intellectual property rights (IPR) issues that staff face 
when involved in 3D digitization projects, 17 January 2014, https://www.jisc.ac.uk/guides/3d-digitisation-and-intellectual-
property-rights (32.3.2016). 

38 JISC, 3D digitization 2014. 

39 Guadamuz, Internet Policy Review 2016 5/1, 7. 

40 Guadamuz, Internet Policy Review 2016 5/1, 7. 

41 JISC, 3D digitization 2014. 

42 Out-Law.com, Antiquesportfolio.com v Rodney, http://www.out-law.com/page-8688 (7.4.2016). 

43 Intellectual Property Office, Copyright Notice: digital images, photographs and the internet (2015) 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/481194/c-notice-201401.pdf (7.4.2016) 
3. 

https://www.jisc.ac.uk/guides/3d-digitisation-and-intellectual-property-rights
https://www.jisc.ac.uk/guides/3d-digitisation-and-intellectual-property-rights
http://www.out-law.com/page-8688
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consists of an automated process and the contribution of the operator is merely to insert the object 

in the machine and to press the start button.44 This process can hardly claim to be a creative one in 

terms of copyright law.  

2.1.1.3 File-sharing of a digitized work 

It is important to consider that the sharing of a file of a digitized work can also be a copyright 

restricted act if the digitization contains a copyright protected work or, of course, if a copyright 

protected work itself has been digitized before. Acts such as up-loading, file-sharing, e-mailing or 

even the down-loading of such a file is qualified as copyright infringement as the work is herewith 

copied and/or communicated to the public which are acts that are allowed only with the consent of 

the copyright owner. It is worth noting that one of the afore-mentioned acts may also involve 

multiple infringements which is even more likely in the context of the internet. For example, posting 

a scanned file of a copyright protected work without the consent of the copyright owner and without 

any applicable exemption of the CDPA will not only involve the up-load but very probably also the 

down-load and maybe a further manipulation of the work – all copyright restricted acts.45 

Relating to digitized files for the production of 3D models this implies that it is only allowed to post 

the files for the purpose of sharing and manipulating if it is already out of copyright or with the 

consent of the copyright owner. E-Mailing the file for the purpose of only personal use does not 

infringe copyright, but if the file is disseminated to the public then it will not be a lawful act anymore. 

The production of a tactile model based on such a file which is to be displayed later, e.g. on a public 

gallery, will therefore also constitute an infringement. 

To make sure that one does not act against the law, photos/files/scans etc. found in the internet may 

only be used:  

 When the copyright has expired. 

 Upon a permission of the copyright owner or the holder of the rights for the intended 

purposes, 

 If there are any exemptions of the CDPA applicable and the acts you intend to do are 

therefore legally permitted acts.46 

                                                           

44 Schwartz, Copyright Issues in 3D Printing. Exploring the copyright limits to a new phenomenon, Computer Law Review 
International 2015, 44. 

45 Flint et al, Guide to Copyright 100; Wandtke (Ed), Urheberrecht5 (2016) 144. 

46 IPOC, Notice digital images 5. 
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2.1.2 Computer based design of 3D models (Step 2)  

To begin with, it should be underlined that any 3D model/virtual model that 

has been produced on the basis of a copyright infringing digital 

image/scan/photo constitutes a copyright infringement itself. There is no 

possibility of a subsequent redress for this legal deficiency. Therefore, the 

digital basis of the 3D model to be produced has to be chosen properly in 

accordance with copyright requirements. It may serve as a rule that creating 

3D models/virtual models on the basis of a digital image of an artistic object is likely to constitute a 

breach of the copyright law, unless 

 the copyright of the artistic artwork has expired and the digital image thereof does not 

constitute a copyright itself, or 

 the act is permitted by the copyright owner, or 

 it is based on an exemption of Sec 62 CDPA (Representation of certain artistic works on 

public display), or 

 it is another permitted use according to the CDPA (Chapter III CDPA; e.g. certain uses by 

libraries and museums).47 

2.1.2.1 3D Modeling 

The essential and primarily creative part of the production process of the tactile painting is the 

modeling process. Based on the digital file of the artistic work the data are manipulated on the 

computer in a way that the resulting printed out or milled model becomes conceivable for blind and 

                                                           

47 JISC, 3D digitization 2014. 

 

It is essential to check the copyright status of files accessible on the internet before their 

use, as one cannot necessarily assume that they are free of copyright or that it is allowed to 

use them without any further consent of possible holder of rights. The sole availability on 

the internet does not imply automatically that it does not constitute a possible copyright 

infringement. The absence of the known © symbol does not imply that the work is not 

protected as the symbol is not constitutive for copyright to subsist but is only a voluntary 

indicator. 
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visually impaired people. This process may imply a lot of changes to the original, e.g. the changes of 

the size, altered dimensions, the elimination of certain elements of the original work or add-ons 

which do not exist in the original work. This process should be appraised by art historians and experts 

as it is important to focus on the relevant parts, as well as to interpret the painting in a certain way. 

The aim is to convey an authentic impression of the original painting. This does not mean that it is 

necessary to make an exact copy, but mostly to adapt the painting into a more simplified picture as 

too many details tend to be confusing. It has to be limited to its essential elements, simply because 

haptic perception takes longer. There are a number of choices that need to be taken into account in 

order to create suitable data file for a haptic model.48 

The remarks stated above regarding the modeling process imply legal consequences. First, the 

changes are made not on the original artistic work but on the digital file thereof which is qualified as 

a copy of the original artistic work. If the artistic work is still copyright protected, the reproduction 

thereof is a restricted act as it is the use of the copy to produce another reproduction in a changed 

way. It is not necessary for the work to be an exact copy to constitute an infringement; it is enough if 

substantial parts are taken from the original artistic work in order to create a second or a third one. 

Whether this part is a substantial one, is not measured in quantitative, but in a qualitative way. Using 

the copy of an artistic work (i.e. the 3D data file containing the artistic work) and making various 

changes in order to create a second one, is still an infringement.49 From the above points it follows 

that permission is needed when the work is still copyright-protected or if copyright subsists in the 

digital image used for the modeling and the subsequent 3D printing. Otherwise the file can be 

adapted without infringing anybody`s copyrights. 

The modeling is not just a “technical” process, but a creative one. This may lead to a copyright 

protection for the (changed) copy itself if the requirements of the CDPA are fulfilled. Furthermore, an 

adaption which fulfills the criteria of originality will have copyright irrespective of a possible 

infringement of the original work due to a lacking license of the copyright owner to make the 

adaption (resulting from the fact that the adaptation does not have a license of the copyright 

owner).50 However, this leads to the situation where the copyright-protected adaption is 

simultaneously an infringement of the copyright in the original work. This illustrates once more the 

                                                           

48 Guidelines for the production of production of tactile objects can be found on the AMBAVis website under: 
http://www.ambavis.eu/wp-content/uploads/2016/01/Good-Tactile-Objects_AMBAVis_en-disclaimer.pdf (20. 4.2016). 

49 Li et al in JIPLP 2014, 329. 

50 Flint et al, Guide to Copyright 115. 
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importance of a prior right-clearance and licensing, otherwise the unlawful status overshadows the 

adaption like a “sword of Damocles” as the creator thereof has to reckon with legal proceedings. On 

the other hand, if the original work is not copyright protected anymore, then the copyright may 

subsist in the adaption without infringement of other rights. 

In the case of Gustav Klimt’s “The Kiss” the 3D model will fulfill the requirements of originality 

needed for copyright to subsist in a work. As the copyright of the original work has expired, there is 

no danger of copyright infringement when creating an adaption. The owner of the copyright of the 

adapted version (3D data file) is the creator, which is according to Austrian law the person who has 

created it. In the case of UK law this is not necessarily the case. If the adaption has been created by 

an employee in the course of his employment, his employer is the first owner of any copyright in the 

work when there is no agreement to the contrary.51 

2.1.2.2 The legal implications creating and sharing the 3D data file of Klimt’s The Kiss 

As in the case of the AMBAVis project, the scanned data file of the Klimt painting was in the first 

instance adapted by a project partner in Austria. He is therefore, the work having met the 

requirements for copyright to subsist, the owner of the copyright in the adapted version of the 3D 

data file/ tactile painting. The adapted 3D data file was further delivered to the British project 

partner that worked together with a British designer: apart from integrating the data into the virtual 

haptic surrounding (see chapter 3) he also prepared it to print it out on a 3D printer: 

Figure 1: Production process of a haptic model 

 

In legal terms this process means, that sharing the data with the British designer is an act of copying. 

This was not only lawful as the copyright owner himself has delivered the data file and permitted the 

further copying. But in this special case of AMBAVis the project partners agreed in advance on 

sharing the project outcomes with the public and allowing them to use it for non-commercial 

                                                           

51 Sec 11(2) CDPA. 
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purposes, including reproduction and further changes. However, the moral rights52 remain with the 

creator of the 3D data file (A. Reichinger) as they are neither transferable nor dispensable.53 

The 3D printing of a 3D data file is simply an act of copying. It does not matter that the medium used 

is different from the original one. For example, it makes no difference for the legal qualification as 

copying a work whether it is an artistic work created in a data file reproduced on another computer 

again as data file or it is reproduced through a 3D chocolate printer as chocolate or through a milling 

machine using plastic material, is still a copy of the original data file.54 The same is the case when the 

3D data file containing the 3D model of the Kiss is printed in 3D. It is still a copy, just using another 

material on which it is reproduced. Slight changes of the data file before printing it in 3D, e.g. in size, 

dimensions, added elements or reductions do not influence the fact that it is still a copy.55 However, 

if the changes are original in terms of the copyright requirements, then the new data file may be 

again copyright protected itself. 

Picture 3: English 3D Print of Gustav Klimt’s “The Kiss” 

 

© Samantha Sportun, 2016. 

                                                           

52 Essentially rights linked to his/her creation. E.g. the right to be identified as author (paternity right), right o object a 
derogatory treatment of the work (integrity right), right not to have the work false attributed (false attribution right). See 
chapter IV CDPA.  

53 § 19 öUrhG; Sec 94 CDPA; Flint et al, Guide to Copyright 208 f. 

54 Li et al in JIPLP 2014, 329. 

55 Li et al in JIPLP 2014, 329. 
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The Slovak partners were invited to take part in a conference on accessible museums in Slovakia, 

including accessibility for blind and visually impaired people. They presented the AMBAVis outcomes 

and wanted also to bring a 3D print of the Klimt painting. Therefore, they used the 3D data file 

created by A. Reichinger which enabled them to quickly produce a 3D model. 

Picture 4: Slovak 3D Print of Gustav Klimt’s “The Kiss” 

 

© Vladimír Maroš, 2016. 

With regard to copyright law, this process (sending the file, saving it e.g. on a hard disk, printing it in 

3D) is again only a reproduction of the original data file created by the A. Reichinger, an act which 

basically is a restricted act and needs a permission of the copyright owner. It is therefore very likely 

that the use of any data file from the internet may constitute an infringement unless permission or a 

license is granted by the copyright owner to do so. In our case, the permission was granted in 

advance and therefore the process is a lawful act. 

2.1.3 3D printing of the object (Step 3) 

The final step in the production process is the “materialization” of the data 

file, i.e. it contains the 3D printing of the object. In terms of copyright law 

this is again a copy of the work. Therefore, the same is true for this last step 

as already stated before. If the original work is copyright-protected, then the 

scanned data file is a copy thereof which needs the permission of the 

copyright owner. For the 3D printing of the (changed) 3D file, therefore, 

permission of the copyright owner of the original work is necessary. If copyright protection subsists 



 

  19 
 

also in the changed 3D data file permission from the creator (copyright owner) of the file is also 

needed. 

Figure 2: Required copyright permission for 3D printing 

 

 

 

3 Virtual Haptics 

Virtual haptics is a technology that is also based on (artistic) objects contained in 3D digital files. 

Contrary to 3D printing where the data file is materialized through a 3D print, virtual haptics provides 

access to the artefacts exclusively in a 3D digital environment, i.e. the digital objects remain digital. 
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This technology was also used within the project AMBAVis for providing access to artistic objects for 

blind and visually impaired people through a console called Probos. It does not only provide access to 

the artefact through a digital image that can be touched through a stylus, but adds also audio 

information and sounds. Probos offers the possibility to virtually touch objects which are too 

precious to be touched manually on the one hand, and that do not exist as a 3D replica on the 

other.56  

 

57 

Picture 5: Probos console 

  

© Manchester Museum, 2015. 

                                                           

56 Dean, Get in touch, Attractions Handbook 2013-2014, 124, 
http://www.attractionshandbook.com/digital/index1.cfm?mag=Attractions%20Handbook&codeid=28356&linktype=story 
(17.12.2015). 

57 Dean, Attractions Handbook, 124-125.  

 

Probos – How it works: The user can explore through using a device held in the fingertips the 

surfaces, shapes and sounds of (ancient) objects that are usually inaccessible behind glass 

cases and/or therefore would not be accessible for blind and visually impaired people at all. 

However, as it may also be used by sighted people, an extra dimension was added that can 

be seen on the display, showing simultaneously what is touched with the help of the stylus.57 
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3.1 Production Steps 

Until an artistic object comes into being within a virtual haptics surrounding it is subject to several 

technical procedures and creative choices. Some activities that occur along this process chain may 

raise copyright issues. Again, it has to be kept in mind that copyright law provides the owner of the 

copyright among others the exclusive right to copy or reproduce the work. We, therefore, will have 

an in depth look at the basic productions steps and their respective copyright implications. The first 

and parts of the second step are quite similar to the production of a 3D printing process, whereas the 

further steps differ from each other. We proceed therefore to examine if this implies the same 

and/or other consequences in terms of copyrights. 

 Step 1: Digitization/Scanning of the original object / file sharing of the digitized work 

 Step 2: Design of the 3D objects and haptic space 

(This step implies various issues like the creation of the 3D object itself, the 3D animation, 

the creation of a virtual surrounding, sound, music, audio description). 

 Step 3: Use of the “Multimedia” work through Probos 

3.1.1 Digitization of the original work (Step 1) 

Probos can be understood as virtual gallery which offers various (virtual) 

artistic objects that can be touched through the use of a stylus. Therefore, in 

the first step existing objects are going to be scanned, otherwise already 

established digital files containing images of the respective objects may be 

used. In this context and at this level of production, the same copyright 

questions arise as it is the case with 3D printing technology, for example: 

Which objects may be scanned and under which condition? Are the digital files themselves copyright 

protected? What is the difference between creating a digital file and file sharing regarding copyright? 

As the first step is identical with the initial phase of the production of a 3D printed tactile model also 

the copyright requirements and consequences are the same – therefore, chapter 2.1.2 is valid also 

for the digital object preparation phase of Probos. 
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Figure 3: Scanning objects for Probos 

  

© Manchester Museum, 2015. 

3.1.2 Creation of the 3D objects and components of the virtual space (Step 2) 

As mentioned already in the context of the production of 3D printed models 

it has to be taken in consideration that any model produced on the basis of a 

digital object that infringes copyright constitutes a copyright infringement 

itself. There is no difference whether the infringing digital file serves as basis 

for a 3D print or is going to be integrated in virtual haptic surrounding. 

Therefore, the use of digital images without consent of the copyright owner 

for Probos is very likely to constitute an infringement. Consequently, the digital basis of Probos 

objects has to be chosen in accordance with copyright requirements in order to prevent an unlawful 

setting of the project with all its possible legal consequences offered by the CDPA. 

Divergent to the 3D printed tactile model the Probos surrounding requires not only the use/modeling 

of the digital file of the object, but also the creation of sounds, animations, music, audio descriptions 

and the virtual surrounding where the objects are placed. In the following subchapters we will briefly 

address the basic elements of the virtual gallery and the respective copyright issues occurring 

therewith. 

3.1.2.1 The artistic object 

The main feature of the virtual gallery is of course the virtual object that may be touched and which 

is simultaneously displayed on a screen. If the object contained in the digital file is copyright 

protected, the permission of the copyright owner is necessary for its use. If the original object is in 

the public domain, it may in certain cases happen that the digital image thereof is copyright 
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protected if it fulfills the originality requirements,58 especially while scanning three-dimensional 

objects (See chapter 2.1.1.2).59 Copyright protection of the digital image provided also the creator of 

the digital image has to be asked for permission. The further use within the Probos surrounding is 

qualified as a copy.60 Basically, no new copyrights emerge unless the digital file is amended in a way 

which exceeds the required threshold of originality in terms of copyright. Then, an additional 

copyright protection may also subsist in the amended digital file. 

Figure 4: Manipulation 3D file for further use in Probos 

  

© Manchester Museum, 2015. 

3.1.2.2 3D animations 

3D animations form another part of the Probos interface, accompanying the user throughout the 

virtual space of the gallery. Animations are protected as films. CDPA defines films as “a recording on 

any medium from which a moving image may by any means be produced” which comprises also 3D 

animations. Consequently, an already existing 3D animation may only be used by Probos upon the 

consent of the copyright owner. On the other hand, copyright subsists also in any 3D animation that 

is created for the use of Probos and it may not be used by anybody else unless, again, the copyright 

owner gives permission.61 

                                                           

58 Li et al in JIPLP 2014, 328. 

59 JISC, 3D digitization 2014. 

60 Sec 17(2) CDPA. 

61 Sec 5B(1) CDPA. 
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3.1.2.3 Computer Program 

An important distinction has to be made between the underlying computer program and the user 

interface. While the computer program determines how the various inputs are presented to the user 

and how the user may interact with and/or navigate through them, the user interface is only the 

product of the computer program but not the program itself. This has consequences concerning 

copyright protection. Computer programs are protected as literary works and its protection does not 

extend to the visual user interfaces (e.g. screen display). Also data included are not regarded as part 

of the computer program and therefore not comprised by its copyright protection. However, they 

may be protected as separate works depending on their respective categorization of work, such as 

film, database or artistic work etc.62 

3.1.2.4 Music and sounds 

Music used within Probos may be protected as musical work63 or as sound recording. Sound effects 

accompanying the use of Probos may be protected as well as sound recordings.64 For the use of 

already existing, copyright protected musical works or sound recording permission of the copyright 

owner is necessary. On the other hand, copyright subsists in newly created musical works. 

3.1.2.5 Audio description 

There is a lot of information provided through audio files describing the objects when they are 

touched and/or introducing the user to the surrounding and the objects. The audio descriptions may 

be protected as sound recording. The text which is the basis of the recording may be furthermore 

protected as a literary work.65 

3.2 Categorization of Probos` Copyright Protection 

The question occurs which kind of work in terms of copyright Probos might be. It is obvious that it 

consists not only of one work, e.g. a painting or a piece of music, but it is a mix of different works. So, 

what is the nature of copyright protection of Probos as such, if there is any at all? Or is it just a mix of 

works which might be copyright protected themselves but not as a whole? In order to get a clearer 

                                                           

62 Aplin, Challenges of Multimedia 38 ff. 

63 Sec 3(1) CDPA: Musical work means a work consisting of music, exclusive of any words or action intended to be sung, 
spoken or performed with the music. 

64 Sec 5(1) CDPA: Sound recording means a recording of sounds, form which the sound may be reproduced or a recording of 
the whole or any part of a literary, dramatic or musical work, form which sounds reproducing the work or part may be 
produced. 

65 Sec 3(1) CDPA. 
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picture of this issue, it is necessary to take a look at the so called multimedia works and the legal 

views on it in order to classify the nature of Probos and its possible copyright protection. 

3.2.1 Multimedia works 

3.2.1.1 Legal characteristics of multimedia works 

There are a lot of literature and comments about the characteristics of multimedia in legal terms. To 

begin with, a unique and uniform definition of multimedia work does not exist but the mass of 

comments on it reveal a common understanding of the characteristics of a multimedia work. Most of 

them agree on the following qualities which should constitute a multimedia work: 

 a computerized combination of at least two different media (e.g. still images, moving images, 

sound, text) in digital form; 

 interactivity; 

 it may be on-line as well as off-line (e.g. “special purpose location based machines” but also 

CD-Rom).66 

There is a discussion about the necessary degree of interactivity which qualifies a work as 

multimedia, ranging from very basic features as interactivity being just the opposite of passive use,67 

to very sophisticated approaches as interactivity being the “ability to morph (digitally blur and alter 

images beyond recognition) and sample (sample and blur any kind of works to an unlimited degree). 

In other words, he/she (i.e. the user) must be able to initiate newly created works using existing 

material”.68 However, the opinion most common is not an either-or-approach but a view on 

interactivity as a spectrum of features which may depend on the ability of the user to create new 

material but do not necessarily require it. The possibility of sophisticated features without them 

being a necessity becomes obvious in Davies` definition of multimedia works: “Multimedia is, in 

essence, a combination of text, still images, sounds and film/video through which a user can browse 

using a number of different approaches. […] The key element of multimedia works is the ability to 

step through interrelated information at the user’s whim, possibly also modifying that information or 

combining samples together”.69 An appropriate definition of multimedia works summarizing also the 

                                                           

66 Aplin, Copyright Law in the Digital Society – The Challenges of Multimedia (2005) 8 f; it contains a comprehensive 
bibliography on literature about approaches on the characteristics of multimedia works.  

67 Aplin, Challenges of Multimedia 9. 

68 Stamatoudi, Copyright and Multimedia Products. A Comparative Analysis (2002) 26. 

69 Davies, The Developing Law of Multimedia, Computer Law & Practice 1994, 10; cited after Aplin, Challenges of 
Multimedia 13. 
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essential common approaches to that issue is the one suggested by Aplin in her study on multimedia 

and the copyright challenges. According to her a multimedia work should be: 

“A computerized combination of multiple digital media, including at least one discrete 

media such as text, graphics or still images and one continuous media, such as sound, 

animation or moving images, where a user may interact with that digital information in 

varying degrees. It can be distributed in either stand-alone (off-line) media, such as CD-

Rom or DVD-Rom, or via communication networks, such as the internet (ie on-line).”70  

3.2.1.2 Probos as multimedia work 

What follows from this definition is that Probos will probably fall within the scope of 

multimedia work. It is a computerized composition of different media (still and moving images, 

sound, graphic, text, audio description) in digital form. It is interactive in the sense that users 

do not just consume it in a passive way but have to interact with the content which happens in 

a not-linear manner (eg in contrast to a film which has a linear nature) requiring form the user 

to choose between different options. He has do decide which “room” he enters, which object 

he wants to explore and how he wants to explore it. Probos applications may be available on-

line one day, but it is also sufficient for being qualified as a multimedia work, that it is only 

available off-line via the “special purpose location based machine”, i.e. the Probos console. 

Therefore, in order to determine what the copyright protection of Probos looks like it is 

necessary to clarify the subsistence and the scope of copyright in multimedia works in general. 

3.2.2 Subsistence of Copyright in Multimedia Works 

There are two levels of possible protection regarding multimedia works: 

 The first one is the copyright protection of the works themselves, i.e. the individual elements the 

multimedia work consists of. The principles of this protection will be explicated in the sub-

chapter below. 

 The second level might be protection of the multimedia work as such. Indeed, there is no such 

category as “multimedia work” in copyright law that could be subject to copyright. However, the 

question has to be addressed if entire multimedia works falls within the scope of one of the – 

                                                           

70 Aplin, Challenges of Multimedia 15. 
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exhaustive listed – existing types of works in which copyright may subsist.71 This issue will be 

addressed as well below. 

3.2.2.1 Individual elements of the multimedia work 

Each piece of work which is protected by copyright and which is part of the multimedia work is 

further protected in the same way as it was without being part of it. The fact that is comprised by a 

“bigger work” does not change its status as a separate work that is still protected. The circumstances 

of protection (i.e. the requirements for copyright to subsist, the ownership, duration of the 

protection etc.) are the same as stated in the CDPA applicable to works in general. 

Therefore, it can be said that each work of Probos (sound, audio description, 3D animation, 3D object 

etc.) which fulfills the copyright requirements on its own continues to be protected by copyright as 

an independent work, regardless of their integration into a multimedia work. For example, graphics 

or images that form a part of Probos may be protected as artistic works if they are original in terms 

of copyright.72 The same is true for the audio descriptions being part of the Probos that may be 

protected as literary works (text which is written, spoken or sung) and/or as sound recording, 

provided that they are original.73 If music or sounds are integrated they might be protected as 

musical works or as sound recordings as well, and 3D animation as films according to the CDPA 

requirements.74 Each work has to be judged of course on its own with respect to the respective 

circumstances. However, it is important to keep in mind that the rules of protection do not differ 

from protection of works not being integrated in a multimedia work. 

3.2.2.2 Multimedia work as such 

Although multimedia work has become a familiar notion that can be defined also from a legal 

perspective (i.e. in terms of typical characteristics of a certain work – see above) it is not recognized 

as an independent type of work in which copyright may consist according to the CDPA. For copyright 

to subsist, a work has to fall within one of the – eight – types of work mentioned in the CDPA which is 

an exhaustive list. The question therefore occurs, whether a multimedia work as such can be 

understood as one of the existing types, being an original literary, dramatic, musical or artistic works, 

                                                           

71 Aplin, Challenges of Multimedia 36 f. 

72 Sec 4 CDPA. 

73 Sec 3 CDPA and Sec 5 CDPA. 

74 Sec 5 CDPA. 
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a sound recording, film or broadcasts, or a typographical arrangement of published editions.75 

However, a previous study dedicated to this question has concluded that basically none of the 

existing types is suited to embrace the entire multimedia work.76 Each category of work may 

comprise parts of the multimedia work but not the multimedia work as such. For example, a 

multimedia work is based on a computer program which might be protected as literary work.77 

However, visual user interface features or digital data of the multimedia work are not comprised by 

this kind of copyright protection. The same is true for compilations as they protect only the way the 

digital media are combined but not the digital media themselves.78 

What follows from these two examples is not that multimedia works lacks any copyright protection, 

but that the protection comprises not the entire work, rather parts thereof. Therefore, the type of 

work a multimedia work could belong to has to be determined in each single case, as the attribution 

to a certain category depends very much on the details of the making of the multimedia work in 

question. Accordingly the scope of the protection may vary as the works are protected in different 

ways under the various categories of copyright law. As mentioned above, e.g. if the multimedia work 

qualifies for a protection as a computer program, the visual user interfaces and functions are not 

comprised. Copyright protection as a compilation does not protect the digital media themselves.79 

Irrespective of a possible assignment of the multimedia work (partly) to a certain category of work 

with the subsequent copyright protection therefore, the individual elements of the multimedia works 

are protected independently nonetheless in case they meet the requirements of originality according 

to the CDPA. 

 

 

                                                           

75 Sec 1(1) CDPA; Aplin, Challenges of Multimedia 37. 

76 Aplin, Challenges of Multimedia 95. 

77 According to Sec 3(1) CDPA computer programs are qualified as literary works.  

78 Aplin, Challenges of Multimedia 95. 

79 Aplin, Challenges of Multimedia 160 f. 
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